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®ntteb States Court of Appeals 

foe the District of Columbia Circuit j 

i 

! 

- i 

No. 9927 

- I 

Kahl K. Spriggs, Executor of the Estate 
of Charles Abel Wilson, 

Appellant , 

vs. ! 

Agnes Stone j 

and ! 

Mabel Porter, j 

Appellees . j 

i 

Appeal from the United States District Court 
for the District of Columbia 

— - 

BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

j 

The order of the probate branch of the District Court 
complained of sustained certain objections and exceptions 
to report of the auditor of the District Court in connection 
with proceedings instituted by the executor to require a 
sale of real estate to pay the debts of the decedent. The 
jurisdiction of the probate court is found in Title 11, ch. 5, 
D. C. Code of 1940, Sections 501 to 520. The jurisdiction 
of the probate court in the matter of the sale of real estate 
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to pay the debts of decedent, is found in Title 18, ch. 6, 
D. C. Code of 1940, Sections 607, 60S and 609. This Court 
has jurisdiction to review final orders of the District Court 
under Title 17, D. C. Code of 1940, Sec. 101. 


STATEMENT OF CASE 

Charles Abel Wilson died a resident of the District of 
Columbia on May 21, 1946, leaving a last will and testa¬ 
ment (Jt. App. 2), dated January 11, 1946, duly admitted 
to probate and record in the now United States District 
Court for the District of Columbia (Jt. App. 5). Letters 
testamentary were issued to Kahl K. Spriggs, the executor 
named in the will (Jt. App. 6). The material portions of 
the will (Jt App. 2) are as follows: 

“ITEM I. I direct my Executor hereinafter named 
to pay all my just debts and funeral expenses as soon 
as practicable after my decease. 

• • • • 

“ITEM III. I give and devise unto MACEO FOOTE, 
Lot 53 in Square 207, improved by premises No. 1428 
S Street, Northwest, in the District of Columbia, for 
and during the term of her natural life, with remainder 
in fee simple to my niece, VERNELL FIFE UPPER- 
MAN, of 60 Fremont Street, Jersey City, New Jersey. 
“ITEM IV. All the rest, residue and remainder of 
my estate, of every kind and character whatsoever, 
including that which I may hereafter acquire, as well 
as that which I now own, I give, devise and bequeath, 
absolutely and in fee simple, share and share alike, 
to MACEO FOOTE, AGNES STONE, and MABEL 
PORTER, all of 1428 S Street, Northwest, Washing¬ 
ton, D. C., or the survivors of them.” 

It appears there was a balance as of the date of death of 
the testator in the amount of $2,938.53 due on a first trust 
note executed by the decedent as maker (Jt. App. 12) se¬ 
cured on Lot 53, Square 207 in the District of Columbia, 
improved by premises No. 1428 S Street, N. W., Washing- 
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ton, D. C., the property referred to in ITEM m of the 
will (Jt. App. 2). There was also a balance due on a first 
trust note executed by the decedent and his half brother 
as makers, the latter having predeceased the testator, se¬ 
cured on Lot 815, Square 733, improved by premises No. 
108 D Street, S. E., Washington, D. C., in the amount of ! 
$567.84 (Jt. App. 12). That property passed to the re- j 
siduary devisees under ITEM IV of the will, the decedent 1 
acquiring by descent the interest of his half brother 
therein. The executor filed in the probate court a petition i 
for authority to sell real estate to pay the debts of the j 
decedent (Jt. App. 7). Maceo Foote, life tenant of prem-j 
ises No. 1428 S Street, N. W. and also residuary devisee 
consented to the prayers of the petition (Jt. App. 9), as 
likewise did Vernell Fife Upperman to whom the remain¬ 
der was devised. Both appeared in proper person. The 
other residuary devisees, Agnes Stone and Mabel Porter, 
appeared through their counsel, Messrs. Hill and Cren¬ 
shaw. The executor’s petition for authority to sell real 
estate for payment of debts of decedent was referred to 
the auditor; the hearing was duly had and the auditor 
rendered a report (Jt. App. 10), stating that the personal 
estate amounted to $2,067.47 and the unsecured debts 
amounted to $1,061.85 (Jt. App. 11-12). To such amount of 
unsecured debts should be added the legacy in the sum of 
$100.00 under ITEM II of the win, which would have to 
be paid by the executor. The auditor further found that 
the balances due on the aforesaid trust notes secured op 
premises 1428 S Street, N. W. and 108 D Street, S. E. were 
in the sums of $2,938.53 and $567.84 respectively (Jt. App. 
12), or an aggregate of $3,506.37 of secured debts. The 
total secured debts added to the unsecured debts pf 
$1,061.85 made a total indebtedness in the sum of $4,568.22, 
exclusive of costs and expenses of administration, whereas 
the personal estate amounted only to $2,067.47. The audi¬ 
tor accordingly found that there was an insufficiency in 
the sum of $2,500.75 of personal assets to pay the debts of 
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the decedent, exclusive of the expenses of administration 
(Jt. App. 13). 

The auditor further found, pursuant to the directions 
of the probate court in its order of reference (Jt. App. 10) 
that one of the pieces of property passing under the re¬ 
siduary clause of the will, namely, 108 D Street, S. E., 
should be sold (Jt. App. 13). Thereafter the appellees, 
Agnes Stone and Mabel Porter, filed objections and ex¬ 
ceptions to the auditor’s report (Jt. App. 16) and also 
filed a motion to overrule the auditor’s report and to sus¬ 
tain their objections and exceptions (Jt. App. 18). The 
contention by appellees before the auditor and in the pro¬ 
bate court on oral hearing of their motions was that the 
will should be construed to devise the real estate to Maceo 
Foote and Vernell Fife Upperman, cum onere, and that 
the direction to the executor in ITEM I of the will to pay 
all the just debts and funeral expenses of the testator as 
soon as practicable after his decease, did not require the 
executor to discharge the promissory note executed by the 
testator as maker, secured on premises No. 1428 S Street, 
N. W., devised in ITEM III of the will. 

Mr. Justice Goldsborough, before whom the motions on 
behalf of appellees were made, sitting as a probate court, 
construed the will and held that notwithstanding the terms 
thereof the secured promissory note on 1428 S Street, 
N. W., was not to be paid from the proceeds of the sale of 
108 D. Street, S. E. and that the devisees under ITEM III 
of the will took only the equity in the property and, there¬ 
fore, subject to the trust (Jt. App. 19). From that judg¬ 
ment of the probate court the executor duly appealed (Jt. 
App. 20). Subsequently the appellees moved to dismiss 
the appeal on the ground that the executor was not a 
proper party to appeal. Memoranda in support of and in 
opposition to the motion were filed and this Court by its 
order dated November 9, 1948 overruled the motion of ap¬ 
pellees without prejudice. 
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STATUTES INVOLVED 

j 

The following sections of the District of Columbia Code j 
of 1940 are involved: Title 11, Section 501, 504 and 512; 
Title 18, Sections 607 and 609. There is also involved j 
Title 17, Sec. 101 relating to the jurisdiction of this Court 
to entertain appeals from final orders of the District Court. 

STATEMENT OF POINTS j 

| 

1. Whether or not the probate court had jurisdiction to j 

construe wills under the circumstances here involved seems 
doubtful, but this Court is urged in view of the smallness 
of the estate to assume jurisdiction and decide the case on j 
the merits. j 

i 

j 

2. The executor is a party aggrieved by the order of j 
the probate court from which appeal was taken. The con¬ 
troversy is not one between specific devisees under ITEM ! 
Ill of the will and residuary devisees under ITEM IV of 
the will, but on the contrary pertains to the duties and 
responsibilities of the executor and the carrying out of 
the mandate and intention of the testator. 

3. The executor was directed in the will to pay all debts, 
and this includes the secured as well as unsecured debts. 
The common law rule of exoneration is in force in the 
District of Columbia. 

4. ITEM III of the will would not be given full effect if 
trust on the property therein devised is not paid off, thus 
securing the property to Maceo Foote for life, remainder 
to Vernell Fife Upperman as far as it was within the power 
of the testator so to do. 

j 

5. The personal property being insufficient to pay debts, 

legacy and administration expenses, the real estate passing 
under the residuary clause should first be resorted to be¬ 
fore real estate specifically devised is sold. j 
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SUMMARY OF ARGUMENT 

L Title 11, D. C. Code of 1940, Sec. 512 restricts the 
jurisdiction of the probate court to that expressly given in 
the Code. That court does have authority under Title 11, 
Sec. 504 of the Code in suits against heirs or devisees to 
subject the real estate of decedents to the payment of their 
debts, and under Title 18, Sections 607 and 609 to enforce 
sale of real estate for payment of debts of a decedent. 
The order of the probate court complained of, however, 
really construed the will. The decisions of this Court 
make it doubtful whether the probate court had such 
authority, but this Court is urged, in view of the small 
size of the estate, to take jurisdiction and decide the real 
question presented: namely, whether the note secured by 
deed of trust on the property mentioned in ITEM III of 
the will should be paid by the executor from the proceeds 
of the sale of certain real estate passing under the residu¬ 
ary clause of the will. 

2. The executor is a party aggrieved by the order below 
complained of, as the controversy goes to the directions 
contained in the will of the testator and the duties and re¬ 
sponsibility of the executor in carrying out the express 
direction in the will. Moreover, if the probate court had 
no jurisdiction, its order would not be any protection to the 
executor. 

3. The construction of the will by the probate court was 
erroneous because it ignored the plain direction in ITEM I 
of the will to pay all just debts. The debt concerned in this 
appeal was a direct obligation of the testator as maker of a 
promissory note, and such note should be paid by the exe¬ 
cutor in the discharge of his duties and responsibilities 
under the will. The common law rule of exoneration is in 
force in the District of Columbia, and it is plain under the 
decisions of this Court that the note should be paid by the 
executor. 
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4. It was the intention of the testator to give premises j 

No. 1428 S Street, N. W., to Maeeo Foote for life, with re-! 
mainder to Vernell Fife Upperman. Such disposition 
would not be effective insofar as the testator is concerned! 
if the encumbrance on the property were not paid off. 
Failure or inability to keep up payments would result ini 
sale of the property through foreclosure proceedings. The 
words “for life” and the word “remainder” under the 
whole language of the will have added significance in the 
case here presented. I 

| 

5. Whenever the personal property is insufficient to pay 

the debts and legacies of a decedent, real estate may be sold 
by application to the probate court pursuant to Title 18, 
D. C. Code of 1940, Sections 607 and 609. The rule of pri¬ 
ority of property first to be selected is (after exhaustion 
of personalty) that the real estate passing under the resi^ 
duary clause should be resorted to and only if that property 
is insufficient, would the real estate specifically devised be 
sold. | 

i 

ARGUMENT 

I 

1. The Court is urged to take jurisdiction and decide 
case on the merits notwithstanding doubt as to authority 
of probate court to construe will 

i 

The assets in the estate of Charles Abel Wilson, de¬ 
ceased, are small. It is in the interest of justice that this 
Court authoritatively decide the real question in the case. 
It is believed that counsel for appellees will join in this re¬ 
quest. To hold that the probate court was without jurisdic¬ 
tion, or that the appeal might not be entertained, would 
leave the matter of the rights and responsibilities of the 
parties in doubt, occasioning expense and delay which 
ought to be avoided if at all possible. j 

In Vestry of St. John's Parish vs. Bostwick, 8 App. D. C. 
452, it was said that it was not the province of a probate 


i 
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court to become a court of construction. See also Emmons 
v. Garnett , 7 Mackey (18 D. C.) 52. On the other hand in 
Mclntire v. Mclntire, 14 App. D. C. 337, 354, the Court held 
that the power to make settlements, secure legacies and 
order distribution of the estate included by necessary im¬ 
plication, the power to construe, the provisions of the will in 
so doing. In 69 C. J. (Wills), page 860, note 33(a) it is ob¬ 
served that the decisions in the District of Columbia as to 
authority of the probate court to construe a will are con¬ 
flicting. 

While Title 11, Sec. 512 of the Code states that the pro¬ 
bate court shall not under pretext of incidental power or 
constructive authority exercise any jurisdiction whatever 
not expressly given by the Code, nevertheless, Title 18, 
Sections 607 and 609 confer full authority in the pro¬ 
bate court to sell the real estate or so much as may be 
necessary for the payment of debts or legacies. Moreover, 
the proviso to Title 11, Sec. 504 confers some jurisdiction 
in connection with suits against heirs or devisees to subject 
the real estate of decedents to the payment of their debts. 
The auditor found as a fact that the testator owed as of 
the date of his death the sum of $2,938.53 on a note made 
by the testator secured on the property mentioned in ITEM 
III of the will. There was no dispute before the probate 
court as to any matter of fact reported and found by the 
auditor. There was no holding, and there could have been 
no holding, by the probate court that the note in question 
was other than a plain, primary’ debt of the testator. The 
ruling of the probate court was that the testator did not 
intend that such promissory note secured by a first deed 
of trust on premises No. 1428 S Street, N. W., should be 
paid by the executor from the proceeds of sale of other real 
estate passing under the residuary clause. In the state of 
the record thus made, it might be that the probate court 
might have such incidental or implied authority in the set¬ 
tlement of accounts and in directing the course of sale of 
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real estate to pay debts and legacies as to construe the will 
if necessary to carry out the jurisdiction conferred upon 
it by the above mentioned sections of the Code. j 

i 

2. The executor was a party aggrieved and entitled to 
appeal from judgment of the probate court. 

This Court overruled without prejudice the motion of 
appellees to dismiss appeal on the ground that the execu¬ 
tor w T as not a proper party to appeal under Title 17, Sec. 
101, D. C. Code of 1940. Much of what has been said con¬ 
cerning the authority or lack of authority of the probate 
court to construe the will is here applicable. If the probate 
court had no jurisdiction to construe the will, its judgment 
would be no protection to the executor. The question of 
whether it had jurisdiction would have to be determined 
on the merits of the appeal. In Re Archdeacon’s Estate, 
134 N. J. Eq. 535, 37 A. 2d 34. j 

As has been seen, the judgment of the probate court whs 
a plain construction of the will and a holding that an ad¬ 
mitted debt of the testator was not to be paid by the execu¬ 
tor notwithstanding the clear and unequivocal provisions of 
the will that all debts should be paid by the executor. The 
judgment of the probate court, therefore, was not an order 
of 4 4 distribution/ ’ as counsel for appellees would have it in 
their motion to dismiss the appeal. Real estate is not “dis¬ 
tributed.” The judgment did not award any property to 
one person as opposed to another, or decide that real estate 
should go to one person instead of another. 

i 

The executor is the party who makes application under 
Title IS, Sec. 607 of the Code to sell real estate for the 
payment of debts and he, therefore, as any other party, 
should be permitted to carry the proceeding to its logical 
conclusion and if necessary take an appeal, irrespective 
of the provisions of the will. In addition, the executor here, 
under ITEM I of the will, was under a mandate to carry 
out the provision of paying all debts of the decedent and 
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his bond was conditioned upon the faithful performance of 
his duties as such executor. Such duties included also the 
determination of the appropriate inheritance taxes to be 
paid to the District of Columbia on the true interests of the 
devisees. Those interests would be affected by the determi¬ 
nation whether the note in question should or should not be 
paid by the executor. 

Webb v. Lohnes, 68 App. D. C. 310, 96 F. 2d 582, sup¬ 
ports the right of an executor to appeal from the judgment 
below, the Court approving the language of a Wisconsin 
case as follows: 

“Such a person (executor) is the representative of 
the testator, and is charged with the duty of seeing 
that the will is probated and its provisions carried 
into effect. Public policy also requires that a legally 
executed will be probated, and the person named as 
executor has a public as well as a private duty to per¬ 
form. If he in good faith believes that the will has 
been wrongfully denied probate by the county court, 
he should appeal from the decision. . . . His lack of 
any interest of his own does not bar his appeal 
(Italics supplied) 

The executor, as the “champion of the will, ,, is just as 
much under obligation to see to it that the provisions of 
the will are carried out and the plain intention of the testa¬ 
tor not frustrated as he is to see that the will is actually 
probated. The fact that devisees may have process served 
upon them in the proceeding to subject the real estate of 
the decedent to the payment of his debts is not of conse¬ 
quence in regard to the right and duty of the executor as 
trustee for creditors, and as a person under mandate of 
the will, to pay debts. Moreover, as this Court said in 
W'ebb v. Lohnes, supra, the “several interests may be too 
small and contingent to justify individual caveats on their 
part. Unless the administrator is permitted to oppose and 
to appeal from the probate of an alleged will, interests 
which are theoretically recognized may be unprotected in 
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fact” This language applies to the case at bar even though j 
the case does not involve the probate of a wilL It may be 
noted that in American Security and Trust Company v. 
Frost, 73 App. D. C. 75, 117 F. 2d 283, two executors and 
trustees brought suit for construction of a will and made 
another executor and trustee as a party and the remaining 
executor after an adverse decision appealed. 

In Re Smith's Will, (Oreg.), 75 Pac. 133, involved the 
very question of the denial of the sale of real estate to 
pay debts. The administrator appealed. The question of| 
the right of the administrator to appeal as a person ag- : 
grieved was raised and the court said: 

4 ‘It is said by Mr. Chief Justice Brickell in Spence, 
Admr. v. Parker, et al., 57 Ala. 196, 197: ‘It is the 
right of the personal representative, essential to his 
protection, and a duty he owes to creditors, to apply 
for and obtain an order for the sale of lands for the 
payment of debts when the necessity exists. The de¬ 
nial of a proper application, supported by proper evi¬ 
dence, is the denial of a clear legal right, as much so 
as the rendition of a judgment of dismissal in a court 
of law against a plaintiff having a just cause of action, 
properly presented and approved. 7 For this reason 
a motion to dismiss an appeal presented by the personal 
representative was denied. The principle finds fur¬ 
ther support in Jamison v. Adler-Goldman Com . Co., 
59 Ark. 548, 28 S. W. 35; In Re Welch's Estate, (Cal.) 
39 Pac. 805; In the Matter of the Estate of McCune, 
76 Mo. 200. So we conclude that the administrator 
had an appealable interest in an order denying his 
license to sell the real property. The order was with¬ 
out question final to the administrator, as it deter¬ 
mined the right to subject the real property to the 
payment of the demand in question, and precluded him 
from proceeding further in the premises. 77 

It is interesting to observe that the Minnesota and Wis¬ 
consin decisions, some of which were quoted from in Webb 
v. Lohnes, supra, expressly hold that an executor may 
appeal from a judgment construing the will. See In lie 

j 
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Schmeidel's Estate, 119 Minn. 186, 137 N. W. 1110; Bur- 
meister v. Gust, 117 Minn. 247, 135 N. W. 9S0; In Re Paul¬ 
son, 127 Wis. 612, 107 N. W. 474; In Re Hughes' Will, 241 
Wis. 257, 5 N. W. 2d 791. The decisions in other jurisdic¬ 
tions also support the principle. Packer v. Overton, 200 
Iowa 620, 203 N. W. 307; Bennett v. Bennett, 282 Ill. 266, 
118 N. E. 391; Stein v. LaSalle National Bank, 328 Ill. App. 
3, 65 N. E. 2d 216; In Re Clarke's Estate, 98 Cal. 321, 57 
P. 2d 5; Doane v. Biglow, 293 Mass. 406, 200 N. E. 121; 
Allen's Succession, 48 La. Ann. 1036, 20 So. 193, 55 Am. 
St. Rep. 295; Succession of Vatter, 191 La. 875, 186 So. 
597; Messersmith v. Messersmith, 264 Mo. 610, 175 S. W. 
914. As was said in Packer v. Overton, supra: 

“It is the duty of an executor or administrator to 
carry into effect the provisions of the will, and if, 
perchance, an erroneous order is made or an improper 
judgment entered with respect to the administration 
of the estate, it is his right to have the matter re¬ 
viewed.’ ’ 

And in Bennett v. Bennett, supra, it was said: 

“The executor, as such, was interested in having a 
correct decision in this case, and had a right to 
appeal for the purpose of getting a proper construction 
of the will.” 

In Re Hughes' Will, supra, (241 Wis. 257) it was held 
that the executor should have the right to appeal “if in 
the exercise of good faith in his judgment an appeal by 
him seemed advisable to protect the purpose and duties for 
which his appointment was made.” 

In Re McCune, 76 Mo. 200 upheld the executor’s right 
to appeal even as to an improper apportionment as be¬ 
tween creditors, the court observing that seldom does an 
administrator bottom his appeal on the ground that the 
judgment of the probate court affected him injuriously in 
his individual capacity, and that he represents each and 
all of the creditors and the whole of the estate and should 
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take all such steps as are necessary to prevent the interests 
placed in his hands from being damaged in consequence 
of improper orders being made regarding the estate of 
which he is custodian and representative. j 

It is to be seen that the judgment below went to the whol^ 
of the will and affected the purposes and intent of the 
testator, practically ignoring ITEM I of the will. By fic¬ 
tion of identity the executor is the person of the testator; 
he is to carry out the purpose and intent of the testator and 
it is to him that all interested parties must look. Packer v. 
Overton, supra (200 Iowa 620). It seems plain, therefore, 
that the judgment below, either improperly or erroneously 
construing the wdll of the decedent and avoiding the pay¬ 
ment by the executor of a just debt against the decedent as 
well as failing to carry out the plain intent of the testator 
-with respect to the realty in ITEM III of the will, and af¬ 
fecting correct inheritance taxes, was one which went to the 
performance of the duties and obligations of the executor 
as such, and may be appealed by him. j 

i 

3-4. The construction of the will by the probate court 
was erroneous. 

Coming to the merits, the question the Court is requested 
to decide is whether the executor should or should not pay 
the promissory note executed by the testator as maker, se¬ 
cured by first deed of trust on the premises referred to in 
ITEM III of the will specifically devised to Maceo Foote 
for life with remainder in fee simple to Vemell Fife Up- 
perman, or whether such devisees took the property, cum 
onere. j 

In the first place there was no need for the probate cotirt 
to construe the will. The language of the will was plhin 
and unequivocal. There was no doubt whatever of the in¬ 
tent of the testator. All the debts of the decedent were to 
be paid. Under such circumstances the judgment of con¬ 
struction seems inappropriate and erroneous. Pyne ! vs. 


i 

i 



14 


Pyne, 81 U. S. App. D. C. 11, 14, 154 F. 2d 297. See also 
Howard and Donlin, Ex’rs. vs. American Security and 
Trust Company, et al., No. 9639, decided by this Court No¬ 
vember 22,1948, in which it was said: 

“But in this case, we perceive in the will itself the in¬ 
tent of the testator, and that intent must be given ef¬ 
fect. Technical rules of construction come into play 
only when the testator’s intent cannot be satisfactorily 
discerned.” 

The rules of construction reinforce the conclusion that 
the judgment below was erroneous. The common law rule 
of exoneration is in effect in the District of Columbia; but 
it is well settled that the intent of the testator determines 
whether the rule applies in a particular case, and thus 
whether the devisee takes free and clear of the encum¬ 
brance or subject to it. Sheehy v. O’Donoghue, 68 App. 
D. C. 127,129,94 F. 2d 252. 

The debt here was a purely personal obligation of the 
testator as the maker of a promissory note held by Perpet¬ 
ual Building Association. ITEM I of the will directed the 
executor to pay all just debts of the testator, excluding or 
reserving no debts whatever. As this Court said in Tracy 
v. Atwell, 58 App. D. C. 397, 398, 32 F. 2d 392, a similar 
case: 

“The will contains no exceptions or reservation re¬ 
specting the debt, nor does the law imply any.” 

In that case, as here, there was a question as to whether 
property specifically devised, which was encumbered, was 
devised cum onere or whether the executor should dis¬ 
charge the encumbrance. The testatrix had merely as¬ 
sumed the mortgage indebtedness, whereas here the dece¬ 
dent, Charles Abel Wilson, had executed the note and put 
on the trust. It is true that the personal estate was suffi¬ 
cient to discharge the secured indebtedness but the mandate 
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of the will in Tracy vs. Atwell, supra, that the executor 
should pay all debts, seems to have been the ground of the 
decision. There was no room for construction since the 
will was plain in that regard and no other provision of the 
will was inconsistent therewith. 

Likewise, in O’Meara v. Shreve, 58 App. D. C. 221, 26 F. 
2d 998, there was a provision in the will that the just debts 
of the testatrix be paid as soon as practicable after her 
death. There was a devise of real estate which was encum¬ 
bered and the Court held that the mortgage should be dis¬ 
charged. A similar holding was made in Union Trust Coin- 
pony v. Brendlinger, 59 App. D. C. 294, 40 F. 2d 806. 

It is quite true that the personal assets in those cases 
were sufficient to pay off the encumbrances on the real 
estate, but those circumstances—mere happenstances—do 
not avoid the plain language of the will or affect the set¬ 
tled principles of law regarding construction of wills. The 
property of a testator is subject to the payment of his 
debts. His real estate may be fully subjected to the pay¬ 
ment of debts. Title 18, Sections 607 and 609 of the D. C. 
Code of 1940 expressly authorize the real estate to be sold 
for the payment of debts and legacies and make no excep¬ 
tion as to the character of those debts. Title 18, Section 
612 of the Code permits even creditors to apply to have the 
real estate sold upon application to the equity court, i Of 
course, the personal property is first exhausted to pay 
debts before the real estate may be subjected to sale for the 
payment thereof but when, as here, the personal estate is 
admittedly insufficient to discharge the personal, undisputed 
debts of the testator, the real estate is then subject to sale 
for such purposes. To say that one piece of real estate 
should not be sold to pay off a debt on another confuses 
the facts, disregards the language of the will and is incon¬ 
sistent with the settled principles of law. First, the debt 
is not on the property, but is a personal debt of the dece¬ 
dent secured on the property; second, the will directs that 
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all debts be paid, and third, the order in which property 
should be sold, personal or real, to pay debts and legacies, 
involves the principles relating to priority of exhaustion, 
which will be hereinafter treated. 

There is no other provision in the will which in any way 
limits or restricts the express provisions of ITEM I. In 
reality ITEM III devising the property to Maceo Foote 
for life with remainder in fee simple to Veraell Fife 
TJpperman fortifies and strengthens the directions in 
ITEM I. If no one paid the note secured on the property 
devised in ITEM III of the will that property would be lost 
through foreclosure. Full effect to the devise of the testa¬ 
tor, therefore, disposing of the property to Maceo Foote 
for life and remainder to Vemell Fife Upperman, would 
not be given if the note were not discharged from the other 
assets of the estate. 

It is respectfully submitted, therefore, that there was no 
need for construction of the wdll in the first place as the 
language was plain and specific admitting of no doubt, and 
that in any event, the construction by the probate court 
was erroneous. 

5. The real estate in the residuary clause should first 
be exhausted to pay the debts of the estate and legacy in 
the will before resorting to property specifically devised. 

The residuary clause included both real and personal 
property. The personal property should first be exhausted 
to pay the debts and legacy. Next the real estate passing 
under the residuary clause should be exhausted to pay the 
debts and legacy. As was said in Nash v. Ober, 2 App. 
D. C. 304, 308: 

“Specific legacies are not liable to abatement with 
general legacies, nor subject to contribution with them 
to pay debts. Necessarily, then, the residuary bequest 
must always be exhausted before the specific legacies 
can be called on to contribute to the payment of debts. 
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Though called a residuary legacy generally, it can 
hardly be called a legacy in the ordinary sense of the 
term; for the words ‘rest 7 and ‘residue 7 can only apply 
to that which remains after the payment of debts, lega¬ 
cies proper and legal charges. 7 7 

In Lewis v. Darling, 16 How. 1, 14 L. ed. 819, it was said: 

“The role in such a case is, that where a testator 
gives several legacies, and then, without creating an 
express trust to pay them makes a general residuary 
disposition of the whole estate, blending the realty and 
personalty together in one fund, the real estate will be 
charged with legacies, for in such a case, the ‘residue 7 
can only mean what remains after satisfying the pre¬ 
vious gifts. 77 

j 

The same rule was applied in Vogel v. Saunders, 68 App. 
D. C. 31, 92 F. 2d 984. See also 69 C. J . (Wills) Sec. 2567. 

It is respectfully submitted, therefore, that the conclu¬ 
sion of the auditor that the executor pay the promissory 
note in the amount of $2,938.53 secured on the property 
mentioned in ITEM III of the will from the proceeds of the 
sale of 108 I) Street, S. E. — real estate passing under the 
residuary clause — was right and proper, and that the 
judgment to the contrary of the probate court was errone¬ 
ous. I 

i 

CONCLUSION 

i 

i 

It is concluded, therefore, that the executor had the right 
to appeal from a judgment of the probate court contrary 
to the plain terms of the will and to the settled rules of con¬ 
struction ; that the judgment of the probate court appealed 
from involved a matter going to the primary duties, respon¬ 
sibilities and faithful performance of the trust reposed in 
the executor by the testator; and that the judgment of the 
probate court directing that the executor should not pay the 
personal and primary debt of the testator evidenced by his 
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promissory note in the amount of $2,938.53 as of the date of 
his death, secured by a first deed of trust on premises No. 
1428 S Street, N. W., from the sale of premises No. 108 D 
Street, S. E. — real estate passing under the residuary 
clause — was erroneous and should be reversed. 

Respectfully submitted, 

Kahl K. Spriggs, 

Executor of the Estate of 
Charles Abel Wilson, 
deceased, 
pro se, 

504 Southern Building, 
Washington, D. C. 
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1 Filed May 27 1946 Theodore Cogswell 

Register of Wills, D. C. Clerk of Probate Court 

LAST WILL AND TESTAMENT 

OF 

CHARLES ABEL WILSON 

I, CHARLES ABEL WILSON, of the District of Co¬ 
lumbia, being of sound and disposing mind, memory and 
understanding, do hereby make, sign, seal, publish and 
declare the following as and for my LAST WILL AND 
TESTAMENT, hereby expressly revoking any and all 
previous wills and codicils heretofore made by me. 

ITEM I. I direct my Executor hereinafter named to 
pay all my just debts and funeral expenses as soon as 
practicable after my decease. 

ITEM II. I give and bequeath absolutely the sum of 
One Hundred Dollars ($100.00) to SARAH HENDERSON, 
of 1416 S Street, Northwest, Washington, D. C. 

ITEM III. I give and devise unto MACEO FOOTE, 
Lot 53 in Square 207, improved by premises No. 1428 S 
Street, Northwest, in the District of Columbia, for and 
during the term of her natural life, with remainder in fee 
simple to my niece, VERNELL FIFE UPPERMAN, of 
60 Fremont Street, Jersey City, New Jersey. 

ITEM IV. All the rest, residue and remainder of my 
estate, of every kind and character whatsoever, including 
that which I may hereafter acquire, as well as that which 
I now owm, I give, devise and bequeath, absolutely and in 
fee simple, share and share alike, to MACEO FOOTE, 
AGNES STONE, and MABEL PORTER, all of 1428 S 
Street, Northwest, Washington, D. C., or the survivors 
of them. 

ITEM V. I nominate, constitute and appoint KAHL K. 
SPRIGGS to be the Executor of this my last will and testa¬ 
ment and direct that he be not required to give bond. 

IN WITNESS WHEREOF, I have hereunto signed my 
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name and affixed my seal this 11th day of January, A. D. 
1946. ! 

CHARLES ABEL WILSON (Seal) 
SIGNED, SEALED, PUBLISHED and DECLARED 
by the above-named testator, CHARLES ABEL WILSON, 
as and for his LAST WILL AND TESTAMENT, in our 
presence, and we at his request and in his presence and in 
the presence of one another have subscribed our names as 
witnesses thereto on the 11th day of January, A.D. 1946. 
Names Addresses 

ARMAND F. COLE 1426 S St. N. W. 

JESSIE EVA GIBSON 1424 S St. N. W. 

I 

• • • • 

i 

2 Filed Aug 30 1946 Theodore Cogswell 

i 

Clerk of Probate Court 

Register of Wills, D. C. j 

PETITION FOR ADMISSION OF WILL TO PROBATE 
AND FOR THE ISSUANCE OF i 

LETTERS TESTAMENTARY 

| 

To The District Court of the United States 
for the District of Columbia : 

The petitioner, Kahl K. Spriggs, respectfully represents 
as follows: 

1. That he is a citizen of the United States, residing in 

the District of Columbia, and files this petition as the Exe¬ 
cutor named in the last will and testament of the decedent, 
Charles Abel Wilson, as will hereinafter more particularly 
appear. i 

2. That heretofore, on or about the 21st day of May, 
1946, the said Charles Abel Wilson, who was at the time of 
his death a resident of the District of Columbia, departed 
this life in the District of Columbia; that the heirs at law 
and next of kin of said decedent, if any, are unknown to 
petitioner, the said decedent leaving no child, brother! or 
sister, father or mother, or any descendant of any of them, 






4 A 


or widow, surviving him; that the niece, Vernell Fife Up- 
perman, mentioned in the last will and testament of dece¬ 
dent was a relative by marriage and not by blood of the 
decedent. Petitioner therefore alleges that the heirs at law 
and next of kin of the decedent are unknown. 

3. That said decedent left a last will and testament duly 
executed according to law to pass title to both real and per¬ 
sonal property, which said last will and testament bears 

date the 11th day of January, 1946, and has been 
3 duly proved according to law and filed for probate 

and record in this Court 

4. That at the time of his death the said decedent was 
seized and possessed of the following real estate situate in 
the District of Columbia: 

Lot 53 in Square 207 improved by premises 1428 S 
Street, N. W., assessed for taxes at a value of $5,902.00, 
encumbered by a First Deed of Trust held by Per¬ 
petual Building Association on which there is a pres¬ 
ent balance of approximately $2,S54.28. 

Lot 815 in Square 733 improved by premises 108 D 
Street, S. E., assessed for taxes at a value of $3,159.00, 
encumbered by a First Deed of Trust held by Perpet¬ 
ual Building Association on which there is a present 
balance of approximately $444.60. 

Lots 26 and 27 in Square 5239 assessed for taxes at 
the values of $228.00 each, unencumbered; 
that decedent appears also to have been seized and pos¬ 
sessed at the time of his death of Lots 19, 20 and 21 in 
Block 5, Highland Park, Prince George’s County, Mary¬ 
land, which are assessed for taxes at the aggregate value of 
$100.00, unencumbered except for arrears in taxes. 

5. That decedent was possessed of certain cash on de¬ 
posit in banks and other personal property, all of the esti¬ 
mated value of $1,500.00. 

6. Petitioner further states that the debts of said estate 
including expenses of funeral and last illness, other than 
the above mentioned encumbrances, will amount approxi¬ 
mately to $1,000.00. 


I 
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7. This petitioner is named as Executor of the Estate 
of the said Charles Abel Wilson in and by his last will and 
testament in wdiich the decedent requests that no bond be 
required of him as such Executor. I 

WEHREFORE, the premises considered petitioner 
prays: j 

1. That process issue against the unknown heirs at law 
and next of kin of the said Charles Abel Wilson. 

2. That said paper writing dated the 11th day of Janu¬ 
ary, 1946, may by order of this Court be admitted to pro¬ 
bate and record as the last will and testament of the said 
Charles Abel WTlson and that letters testamentary upon 

said estate be issued to this petitioner. j 

4 3. And for such other and further relief as fhe 
petitioner may be entitled to in the premises, and as 

the case may” require. 

KAHL K. SPRIGGS j 

Kahl K. Spriggs 

I 

5 Filed Oct 30 1946 Theodore Cogswell 
Register of Wills, D. C. Clerk of Probate Court j 

Order Admitting Will to Probate and Authorizing the 
Issuance of Letters Testamentary. j 

Upon consideration of the petition of Kahl K. Spriggs 
filed herein on the 30th day of August, 1946, and it appear¬ 
ing to the Court that the said Charles Abel Wilson was at 
the time of his death on the 21st day of May, 1946, a resi¬ 
dent of the District of Columbia; that the paper writing 
dated the 11th day of January, 1946, and offered herein 
for probate and record as the last will and testament of 
the said Charles Abel Wilson, has been duly proved accord¬ 
ing to law; that process has been completed against the 
unknown heirs at law and next of kin of said decedent, and 
it appearing that said decedent left no child, brother or 
sister, father or mother, or any descendant of any of them, 


i 
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or widow, surviving him, it is, therefore, by the Court this 
30th day of October, 1946, 

ADJUDGED, ORDERED and DECREED, That the 
paper writing dated the 11th day of January, 1946, be, 
and it is hereby, admitted to probate and record as the 
last will and testament of the said Charles Abel Wilson, 
and that letters testamentary upon said estate be issued 
to Kahl K. Spriggs upon his giving an undertaking in the 
penalty of Fifteen Hundred ($1,500.00) Dollars, condi¬ 
tioned for the faithful performance of his trust. 

JAS. W. MORRIS 
J ustice 

6 Duplicate for Files of the Probate Court only 
Form No. 47 

DISTRICT COURT OF THE UNITED STATES FOR 
THE DISTRICT OF COLUMBIA 
Holding Probate Court 

DISTRICT OF COLUMBIA 
To wit: 

THE UNITED STATES OF AMERICA 
To all persons to whom these presents shall come, 

GREETING: 

KNOW YE, that the LAST WILL AND TESTAMENT of 

— Charles Abel Wilson — 

late of the District of Columbia, deceased, hath in due form 
of law been exhibited, proved, and recorded in the office 
of the Register of Wills of the District of Columbia, Clerk 
of the Probate Court, a copy of which is to these presents 
annexed, and administration of all the money, goods, 
chattels, rights and credits of the deceased is hereby 
granted and committed unto Kahl K. Spriggs the Executor 
by the said will appointed. 
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j 

WITNESS the Honorable Bolitha J. Laws, Chief Justice 
of said Court, this 6th day of November, A. D. 1946. j 

(SEAL) j 

Attest: I 

THEODORE COGSWELL, 
Register of Wills for the District of Columbia, j 

Clerk of the Probate Court I 

Case No. 67,888. j 

• • • • 

7 Filed Sep 3 1947 Theodore Cogswell, Register 
of Wills, D. C. Clerk of Probate Court. 

| 

Petition for Authority to Sell Reed Estate to Pay Debtd 

TO THE DISTRICT COURT OF THE UNITED 
STATES FOR THE DISTRICT OF COLUMBIA:! 

The petition of Kahl K. Spriggs respectfully represents 
to the Court as follows: 

1. That letters testamentary were granted to him by 
this Court on the 6th day of November, 1946 on the estate 
of Charles Abel Wilson, deceased. 

2. That the said decedent was indebted at the time of 

his death for amounts not in any way secured aggregating 
the sum of approximately $230.00, besides the expenses 
of his funeral in the sum of $532.00 and costs of this 
administration proceeding; that in addition a claim 
against the estate in the amount of $590.00 has been filed 
by Sally Henderson for services alleged to have been ren¬ 
dered to the decedent during his life time which the execu¬ 
tor has not yet acted upon; that the personal estate left 
by the decedent does not exceed in value the sum of, to-wit 
$1,850.00. | 

3. That the said decedent left an indebtedness at the 
time of his death of approximately $2,854.28 secured by 
a first deed of trust on Lot 53 in Square 207 improved by 
premises No. 1428 S Street, N. W., in the District of 
Columbia and also an indebtedness of approximately 
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$440.60 secured by a first deed of trust on Lot 815 in 
Square 733, improved by premises No. 108 D Street, S. E., 
all in the District of Columbia, both reduced by the devisees 
under the Will to the amounts hereinafter set forth. The 
said decedent was a maker of each of the notes secured 
by the foregoing deeds of trust. 

4. That the personal estate is insufficient to pay 
S the debts and claims against the estate which youT 
petitioner believes to be just obligations of the 
estate and the legacy mentioned in the Will. 

5. That among the assets of the estate are the follow¬ 
ing pieces of real estate located in the District of Columbia: 

Lot 53 in Square 207 improved by premises No. 1428 S 
Street, N. W., assessed for taxes at $5,902.00, encumbered 
by a first deed of trust held by Perpetual Building Associ¬ 
ation on which there is a balance of $2,672.38. 

Lot 815 in Square 733 improved by premises No. 108 D 
Street, S. E., assessed for taxes at a value of $3,159.00, en¬ 
cumbered by a first deed of trust held by Perpetual Build¬ 
ing Association on which there was a balance as of August 
20,1947 of $214.83. 

That decedent appears also to have been seized and pos¬ 
sessed at the time of his death of Lots 19, 20 and 21 in Block 
5, Highland Park, Prince Georges County, Maryland, as¬ 
sessed for taxes at the aggregate value of $100.00, un¬ 
encumbered. 

6. That it is necessary to sell some or all of the said 
real estate to enable your petitioner, as executor, to pay 
the debts and claims against the estate and the legacy 
under the Will. 

WHEREFORE, the premises considered, your petitioner 
prays: 

(1) That process issue against Vemell Fife Upperman, 
60 Fremont Street, Jersey City, New Jersey; Maceo Foote, 
Agnes Stone and Mabel Porter, all of 1428 S Street, N. W., 
Washington, D. C., devisees named in the Will of the said 
decedent, and against the unknown heirs at law of Charles 
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Abel Wilson, deceased, requiring them, and each of them, 
to appear on a day certain to answer the exigencies of this 
petition, including such publication herein as may be 
necessary. 

(2) That this cause may be referred to the Auditor of 
this Court to ascertain and report the debts and claims 
against the decedent’s estate, the sufficiency or insufficiency 
of the personal estate to pay said debts and claims, and 
what real estate belonging to the decedent, if any, should 
be sold for the payment of said debts and claims. 

(3) And for such other and further relief as to the 
Court may seem just and proper or as the case may 
require. 

Kahl K. Spriggs j 
Kahl K. Spriggs 

i 

• • • • 

10 Filed Sep 9 1947 Theodore Cogswell Register j 

of Wills, D. C. Clerk of Probate Court. 

Consent of Maceo Foote to Prayers of the Petition 

f 

I, Maceo Foote, one of the devisees and legatees men¬ 
tioned in the last Will and Testament of Charles Abel 
Wilson, deceased, hereby waive process and service upon 
me of copy of petition for authority to sell real estate to 
pay debts, filed herein by Kahl K. Spriggs, Executor, and 
consent to the sale of the real estate passing under the 
residuary clause of the said Will for the payment of the 
debts and charges against the estate. 

Dated: September 9th, 1947. j 

Maceo Foote 
Maceo Foote; 

• • • • 

! 

11 Filed Sep 19 1947 Theodore Cogswell Register j 

of Wills, D. C. Clerk of Probate Court I 


i 










10 A 


Consent of VemeU Fife Upperman to Prayers of the 

Petition 

I, Vernell Fife Upperman, one of the devisees and lega¬ 
tees mentioned in the last Will and Testament of Charles 
Abel Wilson, deceased, hereby waive process and service 
upon me of copy of petition for authority to sell real estate 
to pay debts, filed herein by Kahl K. Spriggs, Executor, and 
consent to the sale of the real estate passing under the res¬ 
iduary clause of the said Will for the payment of the debts 
and charges against the estate. Excluding the real estate 
at 1428 S Street N. W. Washington, D. C. 

Dated: September 12,1947. 

Vernell Fife Upperman 
Vernell Fife Upperman 

• * • • 

13 Filed Jan 28 1948 Theodore Cogswell, Register 
of Wills, D. C. Clerk of Probate Court 

Report of Auditor 

To the District Court of the United States for the 
District of Columbia: 

The Auditor, for report in the above-entitled matter, re¬ 
spectfully states as follows: 

1. By order of October 3, 1947, this cause was referred 
to the Auditor 

“with directions to ascertain and report the sufficiency 
or insufficiency of the personal estate to pay the debts 
and just claims against the estate; the debts against said 
estate now unpaid; what real estate, if any, is necessary 
to be sold; and such other facts as to him shall seem 
proper.” 

2, For the purpose of executing said order of reference 
a hearing was held on December 29, 1947, after notice to 
the persons named in the notice hereto annexed and made 
part hereof. 
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3. At the said hearing testimony was taken touching 
the subject matter of the order of reference, and a tran¬ 
script thereof is being filed herewith. 

4. The record shows that the will of Charles Abel Wil- 

i 

son, dated January 11, 1946, was admitted to probate and 
record by order of October 30, 1946, and letters testa¬ 
mentary granted to Kahl K. Spriggs. The disposing por¬ 
tions of the will are as follows: 

14 “ITEM I. I direct my Executor hereinafter 
named to pay all my just debts and funeral expenses 
as soon as practicable after my decease. 

“ITEM II. I give and bequeath absolutely the sum of 
One Hundred Dollars ($100.00) to SARAH HENDERSON, 
of 1416 S Street, Northwest, Washington, D. C. 

“ITEM III. I give and devise unto MACEO FOOTE, 
Lot 53 in Square 207, improved by premises No. 1428 S 
Street, Northwest, in the District of Columbia, for and 
during the term of her natural life, with remainder in fee 
simple to my niece, VERNELL FIFE UPPERMAN, of 
60 Fremont Street, Jersey City, New Jersey. 

“ITEM IV. All the rest, residue and remainder of my 
estate, of every kind and character whatsoever, including 
that which I may hereafter acquire, as well as that which 
I now own, I give, devise and bequeath, absolutely and in 
fee simple, share and share alike, to MACEO FOOTE, 
AGNES STONE, and MABEL PORTER, all of 1 £28 S 
Street, Northwest, Washington, D. C., or the survivors of 
them.” 

5. The Auditor finds that said Charles Abel Wilson left 
personal assets as follows: 

Cash on deposit with National Savings & Trust 

Company . $ 960.22 

Balance of 1946 Christmas Savings Club in In¬ 
dustrial Bank of Washington- 23.50 

Death benefits from Young Men’s Protective 

League of Washington, D. C. 150.00 

Household furnishings, etc., appraised at. 933.75 

i — 

$2,067.47 


Total personal estate 
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6. The Auditor also finds that the decedent 
left the following debts including funeral 
expenses: 

Allen & Morrow, Inc., funeral expenses of de¬ 
cedent . $ 532.00 

Dr. George F. Miller, professional services dur¬ 
ing last illness of decedent. 15.00 

Sallie Henderson, claim for services to decedent 

during last illness ... 300.00 

(Claim filed for $590.00. Compromise for 
$300,000 in process of settlement; see Tr. 

P-4.) 

Potomac Electric Power Co. 3.61 

Washington Gas Light Company. 5.25 

Chesapeake & Potomac Telephone Co. 16.12 

American Ice Co. 43.83 

Osce Madden, furnace repairs . 65.00 

15 Real estate taxes, District of Columbia, 

2nd half of 1945-46, due March 1946. 64.65 

Real estate taxes, Prince Georges County, Mary¬ 
land (Tr. p. 5). 16.39 


Total unsecured debts. $1,061.85 


Balance due on first trust note made by decedent 
secured on Lot 53, Square 207, improved by 
premises 142S S Street, N. W., held by Per¬ 
petual Building Association. $2,938.53 

Balance due on first trust note made by de¬ 
cedent and his half brother, now deceased, 
secured on Lot 815 in Square 733, improved 
by premises 10S D Street, Southeast, owned 

solelv bv decedent at his death. 567.84 

* •/ 


Total secured debts . $3,505.37 


Total debts 


$4,56S.22 

















I 
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7. The Auditor finds that there is an insufficiency! (in 
the sum of $2,500.75) of personal assets to pay the debts 
of the decedent, exclusive of the expenses of administra¬ 
tion. 

8. The record shows that Charles Abel Wilson died 
seized of the real estate described below: 

Specifically devised in Item III of the will: 

Lot 53, in Square 207, improved by premises 1428 S 
Street, N. W. j 

Devised in residuary clause of the will: ! 

Lot 815 in Square 733 improved by premises 1Q8 D 
Street, S. E. | 

Lots 26 and 27 in Square 5239, located east of Clay 
Street, S. E. ] 

Lots 19, 20 and 21 in Block 5, Highland Park, Prince 
Georges County, Maryland. 

According to the testimony, the value of 108 D Street, 
S. E., is $4,750.00, and the value of Lots 26 and 27 in 
Square 5239 is $750.00 (Tr. p. 9). 

9. The Auditor finds that in order to pay the debts of 
the decedent and the expenses of administration it will be 
necessary to sell the real estate known as Lot 815 in Square 
733, improved by premises, 108 D Street, S. E., of which 

the decedent died seized. 

16 10. At the hearing it was contended in behalf 

of Mabel Porter and Agnes Stone (two of the resid¬ 
uary beneficiaries) that there should be no sale of real 
estate to pay debts, that the personal estate is sufficient to 
pay the unsecured debts, and that under the will the bene¬ 
ficiaries or devisees take the real estate subject to the en¬ 
cumbrances on the real estate (Tr. p. 10). 

The Auditor has had the benefit of memoranda sub¬ 
mitted by Francis W. Hill, Jr., Esq., in behalf of said 
two residuary beneficiaries, and by Kahl K. Spriggs,: Esq., 
the executor; and they are attached hereto. i 

The common-law rule of exoneration is in effect in the 
District of Columbia; but it is well settled that the intent 

i 

i 

i 
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of the testator determines whether the rule applies in the 
paricular case and thus whether the devisee takes free 
and clear of the encumbrance or subject to it. Sheehy v. 
O’Donoghue, 68 App. D. C. 127,129. 

In the opinion of the Auditor the will does not disclose 
an intention of the testator to devise only his equity in 
1428 S Street ot to require the devisees in Item III to 
pay the debt secured on that property. No reason appears 
for excepting that debt from the provision in Item I of 
the will, whereby in effect the testator’s debts are made 
payable from his personal estate and if insufficient from 
the residuary real estate. 

The following decisions support or bear upon the views 
above expressed: 

O’Meara v. Shreve, 58 App. D. C. 220. 

Tracey v. Atwell, 58 App. D. C. 397. 

Union Trust Co. v. Brendlinger, 59 App. D. C. 294. 

Nash v. Ober, 2 App. D. C. 304. 

Vogel v. Saunders, 68 App. D. C. 31. 

11. The Auditor makes a charge of $112.60 for his 
services in executing said order of reference, which 

17 includes $12.60 cost of transcript. 

12. Copies of this report have been mailed to Kahl K. 
Spriggs, Francis W. Hill, Jr., and Walter J. Upperman. 

13. Notices of the filing of this report have been fur¬ 
nished the Register of Wills and Clerk of the Probate 
Court for mailing to the following persons: 

Kahl K. Spriggs, Esq., 

Southern Building, 

Washington 5, D. C. 

Vemell Fife Upperman, 

60 Fremont Street, 

Jersey City, N. J. 

Francis W. Hill, Jr. 

Attorney for Agnes Stone and Mabel Porter, 

601 Tower Building, 

Washington, D. C. 
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Maceo Foote, 

1428 S Street, N. W., 

Washington, D. C. 

Sarah Henderson, 

1416 S Street, N. W. 

Washington, D. C. ! 

Walter J. Upperman, 

105 Atkins Avenue, | 

Asbury Park, New Jersey. 

Respectfully submitted, j 

Fred J. Eden, 

Auditor. I 

• • • • i 

f 

18 DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 
Adm. No. 67888 

In re Estate of 

CHARLES ABEL WILSON, j 

Deceased. ! 

NOTICE OF HEARING j 

To: Kahl K. Spriggs, Esq., ! 

Southern Building, j 

Washington 5, D. C. 

Vemell Fife Upperman, 

60 Fremont St., 

Jersey City, N. J. 

Francis W. Hill, Jr., 

Attorney for Agnes Stone and Mabel Porter, 

601 Tower Building, 

Washington, D. C. 

Maceo Foot, j 

1428 S Street, N. W., 

Washington, D. C. 

Sarah Henderson, 

1416 S St. N. W., 

Washington, D. C. 
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Please take notice that on Monday, December 29, 1947, 
commencing at ten o’clock A.M., in the Hearing Room of 
the undersigned Auditor, Century Building, 412 5th St., 
X. W., Washington, D. C., there will be a Hearing for the 
purpose of executing an order of reference entered in the 
above-entitled proceeding on October 3, 1947, reading in 
part as follows: 

“Ordered and Adjudged, That this cause be and the 
same hereby is, referred to the Auditor of the District 
Court of the United States for the District of Colum¬ 
bia with directions to ascertain and report the suffi¬ 
ciency or insufficiency of the personal estate to pay the 
debts and just claims against the estate; the debts 
against said estate now unpaid; w’hat real estate, if 
any, is necessary to be sold; and such other facts as to 
him shall seem proper.” 

FRED J. EDEN, 

Auditor 

December 19,1947 
Copy to Mr. Dice 

34 Filed Feb 2 1948 Theodore Cogswell, Register 
of Wills, D. C. Clerk of Probate Court 

Objections and Exceptions to Report of Auditor 

Now come Mabel Porter and Agnes Stone, by their 
attorneys below named, and object and except to the Re¬ 
port of the Auditor filed herein on January 28, 1948, in 
the following particulars: 

1. To the Auditor’s finding that there is an insufficiency 
of personal estate to pay the debts of the decedent. 

2. To the Auditor’s conclusion that the trust in the 
sum of $2,938.53 secured by premises 1428 S St., N. W., 
Washington, D. C., should be included in the debts of the 
decedent and should be paid by the executor, even though 
this requires the sale of premises 108 D St., S. E. 

3. To the conclusion of the Auditor that the Will does 
not disclose an intention of the testator to devise only his 
equity in 1428 S St., N. W. 




I 


17 A | 

i 

I 

4. To the conclusion of the Auditor that the Will does 

not require the devisees in Item 3 of the Will to take 
premises 1428 S St., N. W., subject to the debt secured by 
said property. j 

5. And for other reasons apparent upon the face of the 
record. 

HILL & CRENSHAW 
By Francis W. Hill, Jr. 

Francis W. Hill, Jr. j 

601 Tower Building 
Attorneys for Mabel Porter 
and Agnes Stone. 

I certify that on this 30th day of January, 1948,1 mailed 
copies of the foregoing Objections and Exceptions to Re¬ 
port of Auditor and of the Memorandum in support thereof 
to: Kahl K. Spriggs, Esq., Southern Bldg., Wash., D. C., 
to Mrs. Maceo Foote, 1428 S St., N. W., Wash., D. C., and 
to Mrs. Vernell Fife ITpperman, 60 Fremont St., Jersey 
Citv, N. J. 

Francis W. Hill, Jr. ! 

Francis W. Hill, Jr. 

! 

• # # • 

35 Filed Apr 21 1948 Theodore Cogswell, 

Register of Wills, D. C. Clerk of Probate Court, j 

Answer to Objections and Exceptions to Report of Auditor 

Kahl K. Spriggs, Executor of the Estate of Charles Abel 
Wilson, deceased, makes the following answer to the objec¬ 
tions and exceptions to the report of the auditor filed 
herein on behalf of Mabel Porter and Agnes Stone, re¬ 
siduary devisees and legatees under the will of said de¬ 
cedent : 

1. The executor states that there is an insufficiency of 
personal estate to pay the debts of the decedent as shpwn 
by the auditor’s report. 
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2. The auditor’s conclusion that the note executed by 
the decedent, as maker, on which there is a balance of 
$2,938.53 as of the date of death of the decedent, secured 
by a first deed of trust on premises 1428 S Street, N. W., 
Washington, D. C., should be included among the debts of 
the decedent and paid pursuant to the directions contained 
in the will, even though such payment would require the 
sale of premises 10S D Street, S. E., is correct and should 
be sustained. 

3. The conclusion of the auditor that the will does not 
disclose an intention of the testator to devise only his 
equity in 1428 S Street, N. W., is correct and should be 
sustained. 

4. The conclusion of the auditor that the will does not 
require the devisees in Item III of the will to take prem¬ 
ises 1428 S Street, N. W., subject to the trust thereon, is 
correct and should be sustained. 

Kahl K. Spriggs 
Kahl K. Spriggs 
Southern Building 
Washington, D. C. 
Executor. 


• • • • 


37 Motion to Overrule Report of Auditor and to 

Sustain Objections and Exceptions of Mabel Porter 
and Agnes Stone . 

Now come Mabel Porter and Agnes Stone, by their attor¬ 
neys below named, and move the court to overrule the 
report of the Auditor and to sustain their objections and 
exceptions to said report, and as grounds therefor, state: 

1. That there is no insufficiency of personal estate to 
pay the debts which should be paid by the executor. 

2. That the Auditor’s conclusion that the trust in the 
sum of $2,938.53 secured by premises 1428 S St., N. W., 
Washington, D. C., should be included as a debt of the 





decedent, and should be paid by the executor even though 
this requires the sale of real estate, is erroneous. 

3. That the conclusion of the Auditor that the will 
does not disclose an intention of the testator to devise only 
his equity in 1428 S St., N. W., Washington, D. C., is 
erroneous. 

4. That the conclusion of the Auditor that the will 
does not require the devisees in Item 3 of the will to take 
the S Street property subject to the debt secured by the 
property is erroneous. 

5. And for other reasons, as set out in the Objections 
and Exceptions to the Report of the Auditor, which by 
reference, are made a part hereof. 

HILL & CRENSHAW 
/s/ By Francis W. Hill, Jr. | 
By Francis W. Hill, Jr. j 
Attorneys for Mabel Porter 
and Agnes Stone. j 

• * • • 

38 Filed May 12 1948 Theodore Cogswell, 

Register of Wills, D. C. Clerk of Probate Court 

Order 

This matter coming on to be heard upon the objections 
and exceptions to report of Auditor, upon the motion to 
overrule report of Auditor, and to sustain objections and 
exceptions, and upon the answer to objections and excep¬ 
tions, and the matter having been fully argued in court, 
it is this 12th day of May, 1948, 

ORDERED and ADJUDGED that the objections and 
exceptions to report of Auditor be and the same are hereby 
sustained and that the motion to overmle report of Auditor 
and to sustain objections and exceptions is hereby granted, 
and that those portions of the Auditor’s report which find 
that the balance of Twenty-Nine Hundred and Thirty-Eight 
Dollars and Fifty-Three Cents ($2938.53) due on the note 
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made by decedent and secured by a first deed of trust 
upon Lot 53, Square 207, improved by premises 1428 S 
Street, N. W., Washington, D. C., should be included as 
a debt of the decedent and that Lot 815 in Square 733, im¬ 
proved by premises 10S D Street, S. E., Washington, D. C., 
which was devised under Item IV of the Will, should be 
sold in order that the Executor might pay said note secured 
by said premises 1428 S Street, N. W., Washington, 
D. C., be and the same are hereby revoked. 

T. Alan Goldsborough 
Justice 

Order Seen 

Kahl K. Spriggs 
Executor 

Francis W. Hill, Jr. 

• # • • 

39 Filed Jun 3 1948 Theodore Cogswell, Register 
of Wills, D. C. Clerk of Probate Clerk 

Notice of Appeal 

Notice is hereby given this 3rd day of June, 1948, that 
Kahl K. Spriggs, Executor of the Estate of Charles Abel 
Wilson, deceased, hereby appeals to the United States 
Court of Appeals for the District of Columbia from the 
judgment of this Court entered on the 12th day of May, 
1948, in favor of Agnes Stone and Mabel Porter, over¬ 
ruling auditor’s report in part, sustaining objections of 
said Agnes Stone and Mabel Porter against said Executor, 
and revoking portions of auditor’s report. 

Kahl K. Spriggs, Executor of 
the Estate of Charles Abel Wilson, Deceased. 

Kahl K. Spriggs, Executor of . 
the Estate of Charles Abel Wilson, Deceased. 









BRIEF FOR APPELLEES 


United States Court of Appeals 

for the District of Columbia Circuit 


No. 9927 


Kahl K. Spriggs, Executor of the Estate 
of Charles Abel Wilson, Appellant, 

v. 

Agnes Stone and 
Mabel Porter, Appellees. 


Appeal from the United States District Court for the 

District of Columbia. 



Francis W. Hill, Jr. 
Augustus P. Crenshaw, III 
Tower Building 
Washington, D. C. 

Attorneys for Appellees. 


Parss or Byron S. Adams. Washington. D. C 
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United States Court of Appeals 

foe the District of Columbia Circuit 


No. 9927. 


Kahl K. Spriggs, Executor of the Estate 
of Charles Abel Wilson, Appellant, 

v. 

Agnes Stone and 
Maket. Porter, AppeUees. 


Appeal from the United States District Court for the 

District of Columbia. 


BRIEF FOR APPELLEES. 


COUNTER-STATEMENT OF THE CASE. 

We adopt the statement of the case as outlined by appel-1 
lant. We do, however, wish to make a brief amplification, j 
The total estate consisted of personal property valued at j 
$2,067.47 (Jt. App. 11); premises 1428 S Street, N. W., 
assessed for taxes at $5,902.00; premises 108 D Street, j 
S. E., assessed for taxes at $3,159.00 (Jt. App. 4) (the lat-j 
ter property was appraised at $4,750.00); and unimproved j 
Lots 26 and 27 in Square 5239, valued at $750.00 (Jt. App.! 
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13); and unimproved Lots 19, 20 and 21 in Block 5, High¬ 
land Park, Prince George’s County, Maryland, assessed at 
the aggregate value of $100.00 (Jt. App. 4). It will be seen, 
therefore, that the value of the personal property is 
$2,067.47; the value of the real property is $11,502.00; or 
a total gross estate of $13,569.47. The total unsecured debts 
amount to $1,061.85. 

STATUTES INVOLVED. 

The relevant sections of the District of Columbia Code 
(1940) involved are: 

Title 17, Section 101: 

“Any party aggrieve&by any final order, judgment, 
or Decree of the District Court of the United States 
for the District of Columbia, or of any justice thereof, 
may appeal therefrom to the said United States Court 
of Appeals for the District of Columbia * * 

Title 47, Section 1605: 

“The personal representative of the decedent shall 
collect from each beneficiary entitled to a distributive 
share or legacy the tax imposed upon such distributive 
share or legacy in section. 47-1601 * * . ” 

Title 18, Section 607: 

“The probate court shall have plenary authority to 
administer also the real estate situated in the District 
of Columbia of decedents so far as may be necessary 
for the payment of debts and legacies, and to distribute 
among those entitled thereto any surplus proceeds of 
any sale of real estate made in the course of such ad¬ 
ministration, * * : Provided however, That no such 
sale shall be made unless the same be required for the 
purposes of paying debts and such legacies as are 
chargeable upon the real estate, nor until the auditor 
of the court shall have ascertained and reported such 
debts and legacies, the deficiency of personal assets, 
and the real estate necessary to be sold for the pay¬ 
ment of debts and legacies; and such report shall be 
subject to exception.” 
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SUMMARY OF ARGUMENT. 

Motion to Dismiss. 

I 

i 

1. The appeal herein is taken by appellant, as executor, 
from a decree determining the rights of respective devisees I 
in certain parcels of real estate. Such decree does not in¬ 
volve an attack on the Will or on the office of the executor j 
or his right to compensation. The estate, of which appel¬ 
lant is executor, has sufficient personal property to pay un- j 
secured debts and costs of administration, but the personal 
property is insufficient to also pay the secured indebted- j 
ness. No claim, or proof of claim, has been filed by the 
secured creditors, no demand has been made by them j 
against the executor and their security is ample. The ex- j 
ecutor instituted the proceedings below seeking authority j 
to sell the real estate devised under Item IV of the Will to j 
pay the trust note secured by 1428 S Street, N. W. devised j 
under Item III of the Will. All devisees were notified of 
each step in the proceedings and appeared therein, but the j 
devisees under Item III have taken no appeal from the 
Order determining that they should take their devise cum j 
onere. The executor is not a “party aggrieved” by such ! 
a determination and therefore has no right to appeal under 
Title 17, Section 101 of the D. C. Code (1940). Further, 
the executor stands in a fiduciary relationship to all 
devisees and cannot represent one against another. Appel-! 
lees, therefore, again move for a dismissal of this appeal. 

Jurisdiction. 

2. Under Title 18, Section 607, D. C. Code (1940), the 
probate court had jurisdiction to order the sale of real 
estate, and as a necessary incident thereto it had jurisdic j 
tion to construe the Will insofar as it was necessary to 
determine whether such an order should or should not be 
entered. 


i 

j 

I 
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Merits. 

3. The intent of the testator is controlling in determining 
whether the rale of exoneration applies. The intention of 
the testator herein is that the S Street property, devised 
under Item III of the Will, should not be exonerated from 
its trust, and that the devisees thereof should take their 
devise cum onere. Such intent is evident from the facts 
that (1) the Will directed the “executor’’ to pay debts, but 
gave the executor no authority to sell real estate, thus in¬ 
tending that only those debts which could he paid from the 
personal property should be paid by the executor; (2) that 
the payment of the trust note secured by the S Street prop¬ 
erty would decrease the shares of the devisees under 
Item IV of the Will, who were the primary objects of tes¬ 
tator’s bounty; (3) that the devise under Item IV of the 
Will was left “absolutely”, whereas such word was notice¬ 
ably omitted in the devise under Item m; and (4) that the 
mortgagor of real estate normally considers only his 
equity therein. 

4. Since the S Street property passes cum onere, there is 
no question as to payment of the trust indebtedness, or as 
to which property should be first exhausted. 


ARGUMENT. 

Motion to Dismiss. 

1. The Executor is not a party aggrieved and thus is not 

entitled to appeal. 

Appellees heretofore filed a Motion to Dismiss appel¬ 
lant’s appeal herein and this Court, on November 9, 1948, 
denied the same without prejudice. Appellees restate their 
contention that the appellant, as executor, was not a “party 
aggrieved” by the Order of the probate court of May 12, 
1948, and therefore he has no right to appeal under Title 
17, Section 101 of the D. C. Code (1940), which provides: 


I 
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“Any party aggrieved by any final order * * * of j 
the District Court • • • may appeal therefrom to the j 
said United States Court of Appeals for the District j 
of Columbia • # .” (Italics supplied) 

In Barksdale v. Morgan, 34 App. D. C. 549, this Court 
stated: j 

i 

“Under our statute, it is a condition precedent to the j 
right of appeal that the appellant must show that he is j 
directly aggrieved by the order appealed from.” i 

In that case a caveat to the will was filed and the executor 
was granted leave to employ counseL A compromise agree¬ 
ment was reached with respect to the caveat, but a question 
of distribution arose and the executor filed a bill bringing 
in all the parties and seeking direction as to distribution. 
The matter was referred to the auditor, who allowed $2,000 
as a fee to the executor’s counsel. This, however, was dis¬ 
allowed by the lower court and the executor appealed. Ini 
granting a motion to dismiss the appeal, this Court stated : 

i 

“The fee claimed does not represent money paid out 
by appellant as executor, but a claim of Wilson against 
the estate. The disallowance of the claim does not in 
any sense legally aggrieve the appellant.” 

In the instant case, the “condition precedent to the right 
of appeal” cannot be met by the executor. He has in no 
sense been “aggrieved” by the Order of May 12, 1948. He 
has paid out nothing, and he surely has no pecuniary inter¬ 
est, or any other recognizable interest, in said Order. It 
will be remembered that the owners of the two notes 
secured by the trusts have not filed proofs of claim, nqr 
made claim upon the executor. A claim of a creditor is 
not involved. The executor alone has raised the contro¬ 
versy, which involves the respective rights of the devisees 
under Item III and the devisees under Item IV of the Wifi, 
that is to say, whether the devisees of the property at 1428 
S Street, N. W. should take it subject to the trust, or 
whether the devisees of the property at 108 D Street, 


i 
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S. E. shall have their property sold in order to pay off the 
trust on the S Street property and the trust on the D Street 
property. All of the devisees had notice of each step in 
the proceedings, including notice of the executor’s petition 
for authority to sell, the hearing before the auditor, the 
report of the auditor, and the objections and exceptions 
to the report of the auditor (Jt. App. 7, 8, 9,14,15,17). The 
probate court entered its order of May 12, 1948, 
determining the respective rights of the devisees. No 
appeal was taken by the devisees under Item III of the 
Will, and it is respectfully submitted that the executor, 
appellant, being in no wise “aggrieved” by such a deter¬ 
mination, and standing in a fiduciary capacity toward all 
of the devisees, has no right to appeal therefrom. 

The Circuit Court of Appeals for the Ninth Circuit ex¬ 
pressed itself on the principle here involved, in King v. 
Bwttolph, 30 F. 2d 769, wherein it stated that the executor 
represented the interests of no person affected by the 
decision, and that “where it does not appear that the ad¬ 
ministrator has an interest in a controversy and he is the 
only party asking the review of the judgment, the appeal 
should be dismissed-” 

The rule is likewise enunciated in various state decisions. 
In In Re Babb's Estate, 200 CaL 252, 252 Pac. 1039, the 
court stated: 

“This controversy is entirely between the different 
legatees under the last will of said deceased, in which 
controversy the executor of said will, as such, has no 
interest. He is not a party aggrieved by a decree of 
distribution determining the rights of several devisees 
to the estate of the testator. • The appeal of the exec¬ 
utor should, therefore, be dismissed.” 

In Tyler v. Reynolds, 121 W. Va. 475, 7 S. E. 2d 22, the 
decedent left certain real estate to each of his two sons, his 
daughter, and a widow of a deceased son; and gave power 
to his executors to sell the real estate if necessary to pay 
debts. The estate was insolvent; however, at the time of 
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the entry of the decree complained of, not all of the per¬ 
sonal estate had been applied to the payment of debts. The 
decree of the probate court directed the sale of the three 
parcels of real estate specifically devised. From this decree, 
the executor appealed. The Court dismissed the appeal, 
stating: 

“It may be true that an executor is under a duty tp 
carry out the intent of the testator in the administra¬ 
tion of an estate, under a will, but this duty does ndt 
extend to the point where it becomes the obligation of 
the executor, at the expense of the estate, to protect 
the heir or devisee in a matter in which such heir or 
devisee is peculiarly interested, and in which his right 
to protect his interest is open and clear. * * It was 
incumbent upon them to assert such right, and we hold 
that, upon the record before us, they were the only 
parties entitled to appeal from the decree complained 
of.” | 

In First National Bank of Cincinnati v. Rowan, 54 Ohio 
App. 285, 7 N. E. 2d 6, the bank, as executor, had filed a 
petition for instructions, and was ordered by the court to 
replace in the general estate an expenditure made by it for 
the Ohio inheritance tax, the refunder to be made out of 
th future income of the estate, the tax to be prorated 
against the legatees and devisees, and such securities as 
had been sold, to be replaced. The executor alone ap¬ 
pealed, and the appeal was dismissed, with the court hold¬ 
ing that the executor could not be prejudiced by an order 
directing the administration of the estate. The court 
further held that the representative character of the exec¬ 
utor did not allow him to represent the legatees adversely 
affected by the decree, because he “not only represents 
them, but also those favorably affected by the decree . 99 

See also, In Re Turk’s Will, 226 N. Y. S. 111. I 

In attempting to bring himself within the requirement 
that he be a “party aggrieved”, appellant contends that 
if the probate court had no jurisdiction to construe the will, 
its judgment would be no protection to him. As hereinafter 
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stated, the probate court did have jurisdiction. However, 
lack of jurisdiction, if any, would not constitute the appel¬ 
lant a “party aggrieved.” The question of jurisdiction 
could only be raised by the devisees affected or “ag¬ 
grieved” thereby. The action of this executor is not to 
preserve the estate, which is his duty, but to deplete the 
estate by forcing the payment of a note on which no claim 
has been made. See Barksdale v. Morgan, supra, where 
this Court stated that the executor therein was, by his 
appeal, in the position of prosecuting a claim against the 
estate which it was his duty to defend, and thus was “in a 
position adverse to the interests of the estate.” To a like 
effect is Babcock's Estate, 112 N. J. Eq. 374, 164 A. 407, 
cited in In Re Archdeacon's Estate, 134 N. J. Eq. 535, 37 
A. 2d 34, relied upon by appellant. 

In regard, further, to the “protection” of appellant, 
attention is respectfully called to the fact that the value 
of the S Street property, with which appellant concerns 
himself, is more than ample to secure the indebtedness on 
said property. The property is assessed at $5,902 (Jt. App. 
8), whereas the trust indebtedness is $2,938. 53 (Jt. App. 
12). Wherein lies the fear of appellant is not known. The 
parties secured have no fear—they have not filed a claim. 

Appellant also contends that the judgment of the probate 
court was not an order of “distribution”. It is submitted 
that whether such a judgment be actually so termed, it was 
a judgment settling the rights of the respective devisees by 
a determination that the property of the devisees under 
Item IV of the Will should not be sold to pay the trust on 
the property of the devisees under Item III of the Will. 
It was thus a determination affecting only the devisees, 
and not the executor. 

Appellant further submits that since an executor is the 
party who makes application under Title 18, Section 607 of 
the Code for the sale of real estate, he should for that 
reason be permitted to appeal. The right to institute a 
proceeding certainly cannot be held to satisfy the require- 
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ment that the party appealing be the party * 4 aggrieved” 
by the order entered in that proceeding. In Doane v. Bige¬ 
low, 293 Mass. 406, 200 N. E. 121, the court recognized this 
proposition, stating: i 

“The case is not like those in which an executor has 
brought a bill of interpleader or a petition for instruc¬ 
tions, and thus by the very form of the proceeding has 
barred himself as executor from being concerned with 
the result.” 

Appellant urges that under Item I of the Will, he was 
under a “mandate” to carry out the provision of paying 
all debts. Such a duty would exist independently of any 
such formal provision of the Will, which merely states the 
law, and the circumstance of appellant is no different from 
any case in which property is devised cum onere. As above 
pointed out, the property here involved is ample security 
for the trust. 

As to the final argument of appellant on this question, 
that he must have a determination for inheritance tax pur¬ 
poses, attention is invited to the fact that under Title 47, 
Section 1605, D. C. Code (1940), the tax is chargeable to 
and collectible from the beneficiary. Further, as the Dis¬ 
trict of Columbia is not a party to these proceedings, it 
would not be bound by a decision in favor of appellant, or 
in favor of appellees. I 

The facts thus relied upon by appellant as supporting 
his right of appeal do not appear to appellees to meet the 
requirement that he be a “party aggrieved.” j 

The cases relied upon by appellant, wherein an executor 
was allowed to appeal, are distinguishable from the instant 
case. In fact, Webb v. holmes , 68 App. D. C. 310, 96 F. 2d 
582, relied upon by appellant, supports the contention of 
the appellees. The appellant therein had been appointed 
administrator and thereafter appellee filed a petition seek¬ 
ing to establish an allegedly lost will and to remove the 
appellant. Appellant appealed from an order setting up 
the will and removing him as administrator, and this Cpurt 
held that he had the right to appeal, as the question was 
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analogous to the right of an executor to appeal from a 
decree denying probate. The administrator had a real 
interest in a controversy involving his removal. In the case 
at bar, no action is taken against the executor and he loses 
nothing by the Order of May 12, 1948, nor is any attack 
being made upon the Will. There, also, the Court pointed 
out that “no heirs have been discovered” and stated that 

* t 

“When heirs are parties to proceedings for the probate of 
a will, it may he argued with some force * * that they can 
look out for their own interests.” The parties herein 
affected, or “aggrieved”, are the devisees under Item III 
of the Will, who, despite full notice of, and appearance in 
the proceedings, took no appeal 

American Security and Trust Compa/ny v. Frost, 73 App. 
D. C. 75, 117 F. 2d 283, cited by appellant, involved a dis¬ 
pute between executors as to the construction of a Will, and 
the action was brought by two of the executors against the 
third executor. Further, no issue was before this Court as 
to the right of appeal. 

In In re Smith’s Will, 43 Ore. 595, 75 Pac. 133, cited by 
appellant, an unsecured creditor had duly presented his 
claim to the Administrator, who had allowed it as a just 
and legal claim against the estate. There being no personal 
property, the Administrator petitioned for authority to sell 
the real estate. In the instant case, no proof of claim has 
been filed by the secured creditors, for the reason that they 
are amply secured, and the personal estate is sufficient to 
pay unsecured claims. The appellant herein is thus “in a 
position adverse to the interests of the estate.” Barksdale 
v. Morgan, supra . 

In Re SchmeideVs Estate, 119 Minn. 186,137 N. W. 1110, 
cited by appellant, based its decision solely on Burmeister 
v. Gust, 117 Minn. 247, 135 N. W. 980, which involved sim¬ 
ply an appeal from an order denying probate of a will in 
which appellant was named as executor. 

In Re Paulson, 127 Wis. 612, 107 N. W. 484, cited by ap¬ 
pellant, involved an action for the construction of a will, 
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which action was brought by the beneficiary against the | 
executor. The court sustained the executor’s right of ap- i 
peal under the statute of Wisconsin, stating that the ques- j 
tion had been decided in McKenny v. MinaJum, 97 N. W. 
489. In that case, in answer to the contention that the 
executor had no right of appeal, the court said.: 

“It is sufficient answer • * • that section 4031 ex-i 
pressly recognizes an administrator standing as the 
representative of persons who would he injuriously af¬ 
fected by a determination of the county court, if it were 
allowed to stand, as a party aggrieved. That is the j 
plain meaning of the language: ‘In all cases not other¬ 
wise provided for, any executor, administrator, • * # | 
or any person aggrieved’ etc. Plainly, any one of the; 
persons specially mentioned is recognized as a party 
aggrieved when any one whose interest he represents 
is aggrieved.” 

| 

It is clear from the foregoing that the Wisconsin statute, 
upon which the above cases were decided, is totally differ¬ 
ent from our statute. Further, it is noteworthy that all of 
the parties who may have been aggrieved by the Order ip 
the instant case were notified of all proceedings and were 
parties thereto, and thus could have appealed from said 
Order. 

In Re Hughes 7 Will , 241 Wis. 257, 5 N. W. 2d 791, cited 
by appellant, involved an appeal by a creditor from an 
Order disallowing his claim. He served only the executor 
with his notice of appeal. The Court held that this notice 
was sufficient, and after referring to the Wisconsin Statutq 
above referred to in the McKenny case, the Court stated: 

“In the case at bar, the executor, respondent herein^ 
represents the interests of the estate, including the col¬ 
lective interests of all legatees, and it is his duty to set 
up any defenses available against the creditor’s 
claim.” 

| 

In Packer v. Overton , 200 Iowa 620, 203 N. W. 307, cited 
by appellant, there was insufficient personal property, and 
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action had been brought by certain specific legatees against 
the administrator c.t.a., seeking an order of distribution of 
legacies and to impress a lien on decedent’s real estate for 
the amount of such legacies. The Court stated that the 
administrator “was made the party defendant” and “he 
is the only party who could appeal and preserve rights, if 
any, adversely affected by the judgment”. In the instant 
case, all beneficiaries were made parties to the proceedings 
brought by the executor. 

Bermett v. Bennett, 282 I1L 266, 118 N. E. 391, cited by 
appellant, involved the question of whether there was a 
conversion by the Will of the real estate into personalty, 
the determination thereof affecting the widow’s dower. 
From an order of distribution against her the widow ap¬ 
pealed to the circuit court. The latter court reversed, and 
the executor then appealed to the appellate court. The 
Court held that he had this right. 

In Stein v. La Salle, 328 HL App. 3, 65 N. E. 2d 216, cited 
by appellant, the action was brought against the trustee to 
approve an agreement between the beneficiaries of a spend¬ 
thrift trust. The Court stated that the decree, if affirmed, 
would have had the effect of terminating the trust, and held 
that the trustee had the right of appeal in order to main¬ 
tain the trust. 

In Re Clarice's Estate, 98 CaL 321, 57 P. 2d 5, cited by 
appellant, involved a petition filed by a beneficiary against 
the executor seeking to have part of the Will declared in¬ 
valid. On the other hand, the California court has passed 
upon the precise question here presented adversely to ap¬ 
pellant’s contention. In Re Pierce's Estate, 28 Cal. App. 
2d 8, 81 P. 2d 1037. There the executor attempted to ap¬ 
peal from an order for final distribution, and the Court held 
that “an executor is not a party aggrieved by a decree de¬ 
termining the proportions in which various claimants shall 
share in the residue.” 

Doane v. Bigelow, 293 Mass. 406, 200 N. E. 121, cited by 
appellant, was initiated by a petition filed by a beneficiary 
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against the executor to require the executor to exonerate j 
the real estate devised to the beneficiary. The lower court j 
ordered the executor to exonerate the real estate. From j 
this order the executor appealed. After holding that the 
executor had the right to appeal because it was his duty to 
conserve the assets of the estate, the court added: 

“The case is not like those in which an executor has j 
brought a bill of interpleader or a petition for instruc- j 
tions, and thus by the very form of the proceeding has j 
barred himself as executor from being concerned with 
the result.” 

In the instant case, the executor is not conserving the as- j 
sets. Further, he instituted the proceedings and joined! 
therein all parties whose interests would be affected, and j 
thus barred himself with being concerned with the result. J 

In Re McCune, 76 Mo. 200, cited by appellant, involved 
an insolvent estate in which there were numerous creditors j 

i 

with claims amounting to $247,000. There is no indication; 
that these creditors were notified of the administrator’s! 
report to the court or of the proceedings before the court. 
The administrator was ordered to disburse on a certain 
basis, and his right to appeal therefrom was upheld. 

Messersmith v. Messersmith, 264 Mo. 610, 175 S. W. 491, 
cited by appellant, involved an application by the adminis¬ 
tratrix, who was also the widow, against the heirs, seeking 
an order of distribution and determining the widow’s dower 
interest. The probate court decided favorably to the widow 
and the heirs appealed to the circuit court. After a re¬ 
versal in the circuit court, the administratrix appealed. 
The Court stated that “The probate court sustained her 
contention, but the heirs appealed to the Circuit Court. 
She was, therefore, before the Circuit Court as adminis¬ 
tratrix, with the fund, and, as the widow, claiming one-half 
of the same.” 

It is respectfully submitted, therefore, that the foregoing 
cases cited by appellant are distinguishable from the di¬ 
stant case. No case is cited by appellant which involves 
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the circumstances herein presented. Here, the proceedings 
were instituted by the executor and all parties who may 
be affected or aggrieved were on notice of each step therein 
taken; the right of the executor to his office or to compen¬ 
sation is not involved; the estate can pay unsecured cred¬ 
itors; no claim has been filed by the secured creditors, no 
demand has been made by them against the executor and 
their security is ample. Under such circumstances, and 
under our governing statute, it is submitted that appellant 
could have no duty, obligation, or right to appeal, and is not 
a 14 party aggrieved’ \ 


Jurisdiction. 

2. Probate Court had jurisdiction. 

Appellant suggests, but does not strenuously argue, the 
lack of jurisdiction of the probate court to construe the 
will here involved. The probate court does have authority 
to sell real estate, provided such sale is required in order 
to pay debts. Appellees submit, therefore, that the probate 
court does have the authority to determine whether there 
are debts which must be paid, and as a corollary thereto, 
the probate court must have authority to determine whether 
a parcel of real estate passes to a devisee cwm onere, or 
whether the property should be exonerated and the note 
secured by the property be considered a debt and be paid. 

Title 18, Section 607 of the D. C. Code, (1940) provides: 

“The probate court shall have plenary authority to 
administer also the real estate situated in the District 
of Columbia of decedents so far as may be necessary 
for the payment of debts and legacies * * •, Provided, 
however, That no such sale shall be made unless the 
same be required for the purposes of paying debts and 

such legacies as are chargeable upon the real estate 

# • • >> 


It seems apparent, as a judicial necessity, that the pro¬ 
hibition against a sale of real estate “unless the same be 
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required for the purposes of paying debts and such legacies 
as are chargeable upon the real estate”, includes the power 
to construe the will in order to determine whether certain 
alleged debts are payable, and whether alleged legacies are 
chargable upon the real estate. This Court held that the 
probate court had implied power in Mclntire v. Mclrvtire, 
14 App. D. C. 337, 354. There, it was held that, 

i 

“The power to make settlements, secure legatees and j 
order distribution of the estate must include, by neces¬ 
sary implication, the power to construe the provisions 
of the will in so doing.” 

i 

| 

Merits. 

3. Construction of Will by Probate Court was proper. 

Appellees submit that the probate court properly decided ; 
that it was the intention of the testator herein that the 
devisees of the S Street property under Item III of the Will 1 
should take said property cum onere, and, therefore, that 
the D Street property devised under Item IV of the Will 
should not be sold to pay the deed of trust note on the S 
Street property. j 

It must be remembered that this estate is a small one— 
the personal property amounts to $2,067.47. The unsecured 
debts amount to $1,061.85. The testator provided for a 
legacy of $100.00. Thus the total debts and legacies, exclu¬ 
sive of costs of administration, amount to $1,161.85, leaving 
an excess of approximately $1,000.00 in personal property. 
In addition there were the S Street property, the D Street 
property, two unimproved lots in the District of Columbia 
and four unimproved lots in Maryland. Certainly the 
testator preparing a will to dispose of an estate of thi$ 
limited size must have had well in mind the property that 
he possessed. It does not take much imagination to plac^ 
ourselves in the room with the testator and the draftsman 
of the will during its preparation; the testator tells th6 
draftsman that he wants to give $100.00 to Sarah Hender^ 
son; the S Street property to Maceo Foote for life with re- 
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mainder to Vernell Fife Upperman; and that he wants to 
give the D Street property to Maceo Foote, Agnes Stone 
and Mabel Porter. The testator probably also stated that 
he wants to give the lots and whatever surplus of cash there 
might be to these same people. We can hear the draftsman 
saying that there was no necessity of specifically mention¬ 
ing the D Street property or the lots or the cash, but that 
they could all be disposed of under the residuary clause. 
In other words, we think that in this size estate there is no 
reason to assume that the testator intended the devise of 
the S Street property to be specific but that the devise of 
the D Street property should not be specific, and that the D 
Street property was to be depleted by paying off the mort¬ 
gage on the S Street property. 

Appellant concedes, as he must, that the intent of the 
testator is the controlling factor in construing all wills, in¬ 
cluding the question of exoneration here involved. How¬ 
ever, appellant contends that since the Will directed the 
executor to pay debts, there was no doubt as to the intention 
of the testator. Appellees respectfully submit that the 
following considerations are overlooked by appellant and 
establish that the intention of the testator was that the S 
Street propery should go cwm onere: 

(a) “Eocecwtor” to Pay Debts 

Appellant relies emphatically on Item I of the Will, but 
attention is directed to the language of this clause, which 
directs the 1 ‘Executor’’ to pay debts and funeral expenses. 
The usual and normal procedure of administration is that 
real estate goes directly to the devisees, and only the per - 
sonalty is administered by the executor. The personalty in 
this estate, as the testator knew, is adequate to pay funeral 
expenses, unsecured debts and costs of administration (Jt. 
App. 11, 12), but is insufficient to pay the mortgages. It, 
therefore, must have been the intention of the testator that 
the “Executor’’ would only pay those debts which he would 
be able to pay from personalty, for otherwise, testator 


17 


would have directed the executor to sell the remaining real 
estate, and there is no such direction in the Will. The Will 
was made in January, 1946, at which time the extent of 
testator’s secured and unsecured debts, and their relation 
to his personal assets must have been known to him, so that! 
it seems certain that had the testator any intention that 
ihe residuary real estate should be sold to pay his secured 
debts, he would have so stated. 

In 28 E. C. L. sec. 281, it is stated: j 

“* * * a mere direction in a will that testator’s 
debts be paid, followed by devises of all his estate, is 
not to be regarded as a charge of the debts on the 
realty. In order to charge real estate with the payment 
of legacies or debts, there must be a clear expression 
of an intention to do so, and this intention may not be 
persumed merely from the use of formal words, or the 
presence of commonly employed phrases.” 

(b) Objects of Testator's Bounty 

The testator left no descendants or blood relatives (Jt. 
App. 3), and it is apparent from the Will that the immedi¬ 
ate and primary objects of the testator’s bounty were 
Maceo Foote, Agnes Stone and Mabel Porter, all of whom 
lived with testator at 1428 S Street, N. W. The only other 
beneficiary is Vernell Fife Upperman, a niece by marriage 
of the testator, (Jt App. 4), who, secondarily and at some 
future time, will receive premises 1428 S Street, N. 'Vy'., 
upon the death of Maceo Foote. If the trust on this prOp- 
erty is charged against the residuary real estate, the ob¬ 
vious results are (1) benefit to Mrs. Upperman, and (2) a 
detriment to Maceo Foote, Agnes Stone and Mabel Porter. 
Can it possibly be imagined that the testator intended those 
to suffer whose immediate and primary welfare was his 
foremost concern? j 

As stated in Vogel v. Saunders, 68 App. D. C. 31, 92 F. 
(2d) 984: j 

‘‘The reasonable construction to give the Will is One 
that will carry out the plan of the testator in the dis- 


i 
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tribution of his property as nearly as possible, so that 
there will be no disappointment to those who were 
given personal property, when from the Will it appears 
that they were, equally with those who received devises 
of real estate, the subjects of the testator’s bounty.” 

Here the testator intended that the three residuary bene¬ 
ficiaries should “share and share alike” in all of his estate 
with the exception of 1428 S Street, N. W. and the legacy 
of $100. Though not specifically mentioned in Item IV of 
the Will, it is apparent that the D Street property, valued 
at $4,750 (Jt. App. 13), and the five lots, comprised a sub¬ 
stantial portion of testator’s estate, and were contem¬ 
plated in his equal devise to the three residuary benefici¬ 
aries. In devising a life estate to Maceo Foote in the S 
Street property, it cannot be said that he intended to “dis¬ 
appoint” the other two residuary beneficiaries by requir¬ 
ing the sale of the D Street property to pay the mortgage 
on the S Street property. This would render virtually 
meaningless the devise to the three residuary beneficiaries. 
In this connection it is noteworthy that Maceo Foote is one 
of the residuary beneficiaries and it seems incongruous 
that the testator intended a “give and take” proposition 
regarding her—that of giving her a life estate and then re¬ 
ducing her share of the residue by approximately $1,000 to 
pay a trust, the real benefit of which would be for the re¬ 
mainderman, Mrs. Upperman, who was obviously his sec¬ 
ondary object. 

(c) Residuary Devise “Absolutely” 

In Union Trust Compcuny v. Brendlinger, 59 App. D. C. 
294, 40 F. 2d 806, this Court gave considerable emphasis to 
the fact that the bequest of $2,000 in that case was given 
“absolutely” to the legatee, which word, the Court said, 
“does not seem consistent with an intent to devise (to the 
same legatee) the residence property subject to an incum¬ 
brance of $3,500” (Parenthesis supplied). Similarly, in 
the instant case, it must be noted that in Item IV the devise 






19 


i 


of the residuary estate to Maeeo Foote, Agnes Stone and 
Mabel Porter is to them “absolutely and in fee simple ,, ,i 
whereas in Item III the devise of the S Street property 
noticeably omits the word “absolutely”. Thus, as in the; 
Brendlinger case, supra, it would not seem consistent with 
testator’s intent to burden the residuary, given “abso-j 
lately” with the onus of the trust on the S Street property. 

The same construction was placed upon the word “abso¬ 
lutely ’’ in O’Meara v. Shreve, 58 App. D. C. 220, 26 F. 2d 
998. See also 1 Words and Phrases, 138, 139. 

i 

j 

(d) Trust Considered in Value of Real Estate 

In the financing of real estate, it is certainly common 
knowledge that building associations make their loans based 
on the value of the property and look to it for their ultimate 
payment. The mortgagor, or trustor, at the same time, 
looks to his real estate, as the testator did here, to carry 
the burden of the trust, and when considering the disposi¬ 
tion of his property, considers only his equity in his prop^ 
erty, and not the sale of one to pay the debt on the otheij. 
Thus, it seems evident that the testator here, in devising 
his properties, considered only his equity therein and ip- 
tended that his devisees take the properties with the re¬ 
spective incumbrances thereon. 

The foregoing are not conclusions from “technical rules 
of construction”, as appellant infers in his quotation from 
Howard and Dorilin, Ex’rs, v. American Security and Trust 
Company, et al., No. 9639, decided by this Court on Novem¬ 
ber 22, 1948. That case and Pyne v. Pyne, 81 U. S. App. 
D. C. 11, 154 F. 2d 297, also cited by appellant, hold that 
the intention of the testator is controlling. With this, we 
agree and submit that the trial court properly determined 
the intentions of the testator as manifested in his Will. 

Appellant cites Sheehy v. O’Donoglriue, 68 App. D. C. 127, 
94 F. 2d 252. There, the testratrix devised to her brother 
certain realty encumbered by a trust. The issue was 
whether the devisee was entitled to have the notes paid out 


i 
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of the estate or whether, as held by the court below, the 
devise was subject to the encumbrance. The lower court 
and this Court both held that the devisee took the property 
subject to the encumbrance and that the rule of exoneration 
did not apply. This Court stated that the intent of the 
testatrix determines whether the rule applies in the par¬ 
ticular case, thus whether the devisee takes free and clear 
of the encumbrance or subject to it. There, the Will pro¬ 
vided that if the testatrix, during her lifetime, sold the real 
estate, then “in lieu” of the devise, she gave her brother 
$1,500 absolutely. This Court concluded that such provi¬ 
sion indicated an intent that the devisee was to take the 
property subject to the mortgage, since the minimum value 
of the property free of the mortgage was far in excess of 
$1,500. 

This Court, in the Sheehy case supra, stated that in the 
cases cited in support of exoneration, the encumbrance 
represented an obligation for which the devisee was in no 
way responsible and which was personal to the testator, 
and stated that in WeUs-Fargo Bank etc. Co. v. Mills Col¬ 
lege, 95 Cal. App. 652, 273 P. 130, there was the intent of 
the testator to free the devise of the encumbrance and 
stated that there 

“the court said: ‘an intention to burden the property 
in an amount which, of necessity, would long delay, if 
not wholly defeat, the primary purpose of the devise, 
is in the highest degree improbable. ’ ” 

Here, in the case at bar, the primary purpose is to bene¬ 
fit Maceo Foote, Agnes Stone and Mabel Porter. To de¬ 
feat this primary purpose and to benefit the remote bene¬ 
ficiary, Vemell Fife Opperman, “is in the highest degree 
improbable.” 

Appellant cites Tracy v. Atwell, 58 App. D. C. 397, 32 F. 
2d 392, O y Meara v. Shreve, 58 App. D. C. 221, 26 F. 2d 998, 
and TJrdon Trust Company v. Brendliv rer, 59 App. D. C. 
294, 40 F. 2d 806. In each of those cases there was ample 
personal property to pay all debts, including the mortgages. 
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They are to the effect, therefore, that all debts, including! 
mortgages, are generally paid by the executor where there 
is sufficient personal property, and that each Will must be j 
examined to determine the intent of the testator. 

In the O'Meara case, supra, the Court stated that a 

“• * * proper interpretation of the testatrix’ will, 

• • * discloses an intention to devise the real estate in 
question to Margaret T. Whelan free of any debt or 
lien.” | 

44 Moreover the testratrix makes plain her intention 
that Margaret T. Whelan shall have the described real 
estate together with the sum of $2,000 in cash all 4 ab-* 
solutely and forever’. This requirement cannot rea+ 
sonably bear an interpretation which would subject thq 
devised property in her hands to a debt much larger 
than the amount of the legacy.” (Italics supplied) 

i 

i 

In Union Trust Company v. Brendlinger, supra, the 
Court pointed out that the testatrix refers to the beneficiary 
as “my faithful friend and companion” and devises the 
residence (which was subject to a mortgage of $3,500) and 
most of its contents to her, and “in addition” thereto the 
sum of $2,000 “absolutely”, and the Court stated that this 
does not indicate that the devisee should pay back the 
$2,000 and $1,500 in addition in order to pay the trust. 

In Tracy v. Atwell, supra, this Court concluded: 

% 

4 4 This debt, therefore must be paid like the other debts 
of the estate, if such exist, from the personal assets 
thereof.” (Italics supplied) ! 

i 

No case has been found where the court has required the 
sale of real estate in a case like the instant one. Here thei^e 
is sufficient personal property to pay the unsecured debts 
and costs of administration; the personal property is not 
sufficient to pay those debts and costs and also to pay the 
trusts secured by the real estate, and if the trusts are to 
be paid, then the real estate covered by the residuary clause 
must be sold, and the amount to be received by the immedi¬ 
ate objects of testator’s bounty will be reduced. 
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Appellant’s concluding argument is that if “no one” 
paid the note secured on the S Street property that prop¬ 
erty would he lost through foreclosure. This is true of all 
mortgaged property; however we do not see that it follows 
that it is the obligation of the “executor” to pay said note. 
There is substantial equity in the S Street property above 
the trust, and no reason appears for assuming that the 
beneficiaries, to whom the property passed upon testator’s 
death, will deliberately decline to pay the carrying charges 
so that the dire predictions of the executor may materialize. 

4 . Residuary estate is not applied to payment of trust in¬ 
debtedness where intent of testator is that property 
specifically devised should bear its own burden. 

In his final argument, appellant contends that the residu¬ 
ary real estate should first be exhausted to pay debts before 
resorting to the property specifically devised. 

It is submitted that such an argument begs the question. 
The question is whether or not the beneficiaries take the 
property cum onere. If they do, then there is no question 
as to the payment of the trust indebtedness or as to which 
property should be first exhausted. The intent of the tes¬ 
tator is always the controlling factor in determining 
whether the rule of exoneration applies, as appellant ad¬ 
mits on page 14 of his brief, where he states, “it is well 
settled that the intent of the testator determines whether 
the rule applies in a particular case, and thus whether the 
devisee takes free and clear of the encumbrance or subject 
to it. Sheehy v. O’Donoghue, 68 App. D. C. 127, 94 F. 2d 
252.” As hereinbefore shown, the intent of the testator 
was that the S Street property should bear its own burden. 
Thus, there is no question as to payment or as to the ex¬ 
haustion of any class of property. 

In Nash v. Ober, 2 App. D. C. 304, cited by appellant, 
there was no question of the sale of real estate in order to 
pay a secured debt. There, the testator directed the execu¬ 
tor to pay from the dividends of a specific legacy the “just 
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debts, if I leave any unpaid”, and the Court merely held 
that this phrase did not include the cost of administration, 
stating that “the testatrix intended only to charge the spe¬ 
cial legacies with debts in the most restricted sense of the 
term. ’ ’ (Italics supplied). 

In Lewis v. Darling, 16 How. 1, 14 L. Ed. 819, cited by 
appellant, there was no personal property available to pay 
a specific cash legacy, and the court held that it was the in¬ 
tention of the testator that such legacy be a charge upon 
the residuary estate. 

Vogel v. Saunders, 68 App. D. C. 31, 92 F. 2d 984, did 
not involve the question of the sale of real estate to pay 
the debts secured upon another parcel of real estate. The 
questions there were whether certain stock was a generai 
or specific legacy, and, if a specific legacy, whether it was 
liable for debts. The Court concluded that the legacy was 
specific and stated that the answer to the question as tb 
whether the specific legacy was liable for debts was the in¬ 
tent of the testator upon a reasonable construction of the 
Will. As previously quoted, the Court stated: 

“The reasonable construction to give the Will is one 
that will carry out the plan of the testator in the dis¬ 
tribution of his property * * *.” 

As we have shown, the plan of the testator herein was 
that the devisees of the S Street property should take their 
devise cum onere. 

CONCLUSION. 

! 

In conclusion, we submit, therefore, that the appellant, as 
executor, is not a “party aggrieved” by the order of the 
probate court of May 12, 1948, and has no right to appeal; 
that in any event the probate court was correct in refusing 
to decree the sale of 108 D Street, S. E. to pay the deed of 
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trust'no1428 S Street, N. W. and the order should 

be affirmed. 

. ! V 

Respectfully submitted, 


Francis W. Hill, Jr. 
Augustus P. Cbenshaw, HI 
Tower Building 
Washington, D. C. 
Attorneys for Appellees. 









